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Jeff H. Eckland, Minneapolis, Minnesota, attorney of record for plairntiffs.

Mark L. Josephs, Washington, D.C., with whom was Assistant Attorney General Robert
D. McCallum, Jr., for defendant.

OPINION

LYDON, Senior Judge

The plaintiffsin this action are each the owner of amultifamily rental housing project whose
constructionwasfinanced with alow-cost mortgageloaninsured by theU.S. Department of Housing
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and Urban Development pursuant to section 236 of theNationa Housing Act, asamended. Plaintiffs
assert that they each entered into a contract with the United States, through the Department of
Housing and Urban Development, which granted them the right to prepay their mortgages without
government approval after 20 years, and thereby free themselves of regulations limiting their rental
rates and income. Plaintiffs allege that these contracts were breached by the United States when
federal legislation was enacted in 1990 -- the Low-Income Housing Preservation and Resident
Homeownership Act of 1990 (LIHPRHA), 12 U.S.C. 88 4101 et seq. -- which anticipatorily
repudiated the Government’ scontractual obligation to permit prepayment. Plaintiffsalso allege that
the legidation resulted in ataking of their properties without just compensation in violation of the
Fifth Amendment tothe U.S. Constitution. Defendant deniesthat plaintiffs had any contract withthe
Government relating to the prepayment of their mortgage notes, or that any property interests
belonging to the plaintiffs have been subject to a taking.

The caseis before the court on defendant’s motion for summary judgment. Plaintiffs oppose
defendant’ s motion and seek atrial ontheissues of contract formation, taking, and damages. For the
reasons discussed hereinafter, the court finds that there was no breach of contract and no taking by
the Government. Defendant’ s motion for summary judgment is granted.

FACTUAL BACKGROUND

National housing policy, the god of which isto provide “a decent home and asuitableliving
environment for every American family,” 42 U.S.C. § 1441, began in the New Dedl era with the
passage of the National Housing Act (NHA) of 1934 and the United States Housing Act of 1937.
Initidly the federal government sought to provide low-income housing primarily by subsidizing
projects developed, owned, and managed by local public housing authorities. During the 1960s the
federal government shifted itsfocusby enacting legidationto encouragethe construction, ownership
and management of low and moderate-income housing by private owners. Specifically, Congress
amended the Nationa Housing Act in 1961 by establishing the section 221(d)(3) program, 12 U.S.C.
8§ 1715/(d)(3), allowing the Federa Housing Administration (which was subsumed in the newly-
created Department of Housing and Urban Development, HUD, in 1965) to provide mortgage
insurance and below-market interest rate loansto private owners. In 1968 Congress amended the
NHA again, establishing the section 236 program, 12 U.S.C. § 1715z-1, which allows HUD to
provide mortgage insurance and interest rate subsdiesto private owners. Both the section 221(d)(3)
and section 236 programs require ownersto pass on the financial benefits of the government-insured
loans to tenants in the form of lower rents.

Owners accepting agovernment-insured loan pursuant to the section 221(d)(3) and section
236 programs were subject to HUD regulations governing the use of their properties. They were
restricted asto thedistribution of their income, the rentsand other feesthey could charge, and their
methods of operation. 24 C.F.R. 88 221.510(c), 236.10(c) (1970). Owners were also limited to a
sx percent rate of return ontheir initid equity investment inthe project. 24 C.F.R. 88 221.531(b),
221.532(a), and 236.50(a),(b) (1970).
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The plaintiffsin this action each own property in or near Minneapolis, Minnesota, on which
rental housing complexes were constructed in 1973 and 1974. Chancellor Manor, a Limited
Partnership (hereinafter “Chancellor Manor”), owns a 200-unit complex called Chancellor Manor;
Oak Grove Towers Associates, a Limited Partnership (hereinafter “Oak Grove Towers’), owns a
228-unit complex called Oak Grove Towers, and Gateway Investors, Ltd., a Limited Partnership
(hereinafter “ Gateway Investors’), owns a 269-unit complex called Rivergate Apartments. Each of
the plaintiffs entered into atransaction with HUD and a private lender in accordance with 8§ 236 of
the NHA, as amended, pursuant to which their properties were built and operated as low-income
housing under the section 236 program. Each transaction encompassed multiplelegal instruments,
including (1) aRegulatory Agreement (FHA FormNo. 3136), (2) aMortgage (FHA Form4133-B),
(3) aMortgage Note (HUD form 48322-P Rev. 6/63), (4) aCommitment for Insurance of Advances
(FHA Form No. 2432), and (5) a Mortgagor’s Certificate (FHA Form No. 2433). Thus, dl of the
legal instruments were on forms prepared and approved by HUD. The specifics of the respective
transactions are as follows:

Chancelor Manor

On October 28, 1971, the Federal Housing Commissioner, acting as agent for the Secretary
of HUD, issued a Commitment for Insurance of Advances (“HUD Commitment”) to Shelter
Mortgage Corporation (“Shelter Mortgage”), a private lending ingtitution, and Chancellor Manor.
The HUD Commitment provided that the Commissioner would endorse for insurance “under the
provisionsof section 236 of the National Housing Act, and the Regulationsthereunder now in effect,”
amortgage upon Chancellor Manor in the amount of $3,634,000, “subject to compliance with the
requirements of the Regulations” and the terms and conditions set forth in the Commitment. The
Commitment specified that the loan would bear aninterest rate of seven percent per annum, and that
the loan was to be paid off over a period of 40 years.

The HUD Commitment specified that “[a] project shall be constructed on the mortgaged
property in accordance with the Drawings and Specificationsfiled with the Commissioner” and that
“[u]pon completion of the project in accordance with the Drawings and Specifications the mortgage
note will be finally endorsed for insurance to the extent of the advances of mortgage proceeds
approved by the Commissioner, subject to reduction as provided in the Regulations” The
Commitment required that “ [a]t initid endorsement of themortgage for insurance, there shall befiled
with the Commissioner copies of al instruments or agreements necessary under the laws of the
goplicable jurisdiction to authorize the execution of the mortgage and the other closing documents,
and a Regulatory Agreement or other instrument to permit the Commissioner’s regulation of the
Mortgagor asto rents, charges, and methods of operation.”

On November 1, 1971, Chancellor Manor (as mortgagor) and Shelter Mortgage (as
mortgagee) executed a Mortgage and Mortgage Note in the amount of $3,634,400. The Mortgage
incorporated by reference both the*[M ortgage] Noteand all of itsterms’ aswell as*“the Regulatory
Agreement .... executed by the Mortgagor and the Federd Housing Commissioner, which is being
recorded smultaneously herewith.” The Mortgage Note was approved by HUD for insurance
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pursuant to section 236 of the National Housing Act. The Mortgage Note contained the following
provision regarding prepayment:

“The delt evidenced by this Note may not be prepad either in whole or in part prior to the
fina maturity date hereof without the prior written approval of the Federa Housing
Commissioner except where: (1) The prepayment is in connection with the release of an
individud unit for sale to alower income, ederly or handicapped person, or (2) the maker is
alimited dividend corporation which isnot receiving paymentsfromthe Commissioner under
arent supplement contract pursuant to Section 101 of the Housing and Urban Development
Act of 1965, and the prepayment occursafter the expiration of 20 yearsfromthe date of final
endorsement, or asa result of a sale of the project to a cooperative or nonprofit corporation
or association and the purchase is financed with a mortgage insured pursuant to Section
236(j)(3) of the National Housing Act, as amended.” *

Also on November 1, 1971, Chancellor Manor and HUD executed aRegulatory Agreement.
In the Regulatory Agreement Chancellor Manor undertook, “[i]n consideration of the endorsement
for insurance by [HUD] of theabove described note .... and in order to comply with the requirements
of Section 236 of the[NHA], asamended, and the Regulations adopted by [HUD] pursuant thereto,”
to construct and maintain housing in accordance with HUD’ s specifications, to make payments due
under the notein atimely manner, and to set aside cash reservesto sdf-insure againg a default on
the note. Inaddition, Chancellor Manor agreed to comply with specified limitationsupon the income
levels of tenants, renta rates, and the rate of return the owner could receive from the project. The
Regulatory Agreement provided that it would “bind” Chancellor manor “so long as the contract of
mortgage insurance continues in effect [and] during such further time as the Commissioner shall be
the owner, holder, or reinsurer of the mortgage, or obligated to reinsure the mortgage.”

On December 28, 1971, Chancellor Manor signed and forwarded to HUD a Mortgagor’s
Certificate sating that it “ hereby agrees to accept aloan insured by [HUD] upon the terms set forth
in your Commitment dated October 28, 1971, for the [Chancellor Manor] Project.”

HUD findly endorsed Chancellor Manor’s mortgage notefor insurance under section 236 of
the NHA on August 14, 1973. Thus, under the terms of the Mortgage Note, with its 20-year
prepayment provision, and the federal regulations then in effect, Chancellor Manor could prepay its
remaining debt to the lender “without HUD approval” after August 14, 1993.

Oak Grove Towers

On March 13, 1972, the Federal Housing Commissoner (HUD) issued a Commitment for
Insurance of Advances (“HUD Commitment”) to the same Shelter M ortgage Corporation and Oak

! Chancellor Manor, aswell asits co-plaintiffs Oak Grove Towers and Gateway Investors, qualified asa
limited dividend corporation which is not receving payments from the Commissioner under arent supplement
contract pursuant to Section 101 of the Housing and Urban Development Act of 1965.
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Grove Towers. Likethe HUD Commitmentsto the other plaintiffsin this action, the Commitment
to Shelter Mortgage and Oak Grove Towers provided that HUD would endorse for insurance “ under
the provisons of Section 236 of the National Housing Act, and the Regulations thereunder now in
effect,” amortgage upon Oak Grove Towersin the amount of $3,872,800, “ subject to compliance
with the requirements of the Regulations’ and the terms and conditions set forth in the Commitment.
The Commitment specified that the loan would bear an interest rate of seven percent per annum, and
that the loan was to be paid off over a period of 40 years.

Likethe HUD Commitment to Chancellor Manor, the Commitment to Oak Grove Towers
provided tha “[a] project shall be constructed on the mortgaged property in accordance with the
Drawings and Specifications filed with the Commissioner” and that “upon completion of the project
in accordance with the Drawings and Specifications the mortgage note will be findly endorsed for
insurance to the extent of the advances of mortgage proceeds approved by [HUD], subject to
reduction as provided in the Regulations.” In addition, the Commitment required that “[a]t initial
endorsement of the mortgage for insurance there shall be filed with [HUD] copiesof all instruments
or agreements necessary under the laws of the applicable jurisdiction to authorize the execution of
the mortgage and the other closing documents, and a Regulatory Agreement or other instrument to
permit [HUD]’s regulation of the Mortgagor as to rents, charges and methods of operation.”

On the same datethe HUD Commitment wasissued, Oak Grove Towers (asmortgagor) and
Shelter Mortgage (as mortgagee) executed a Mortgage and Mortgage Note in the amount of
$3,872,800. TheMortgageincorporated by referenceboththe[Mortgage] Noteand all of itsterms’
as well as “the Regulatory Agreement .... executed by the Mortgagor and the Federa Housing
Commissioner, whichisbeing recorded s multaneously herewith.” TheM ortgage Notewasapproved
by HUD for insurance pursuant to section 236 of the National Housing Act. The Mortgage Note,
like that of Chancellor Manor, contained the following provision regarding prepayment:

“The debt evidenced by this Note may not be prepaid ether in whole or in part prior to the
final maturity date hereof without the prior written approval of the Federa Housing
Commissioner except where: (1) The prepayment is in connection with the release of an
individud unit for sale to alower income, ederly or handicapped person, or (2) the maker is
alimited dividend corporation which isnot receiving payments fromthe Commissioner under
arent supplement contract pursuant to Section 101 of the Housing and Urban Development
Act of 1965, and the prepayment occurs after the expiration of 20 yearsfrom the date of final
endorsement, or asaresult of a sale of the project to a cooperative or nonprofit corporation
or association and the purchase is financed with a mortgage insured pursuant to Section
236(j)(3) of the National Housing Act, as amended.”

Also on March 13, 1972, Oak Grove Towers and HUD executed a Regulatory Agreement.
Inthe Regulatory Agreement Oak Grove Towersundertook, “[i]n consideration of the endorsement
for insurance by [HUD)] of the above described note.... andin order to comply with the requirements
of Section 236 of the[NHA], as amended, and the Regulations adopted by HUD pursuant thereto,”
to construct and maintain housing in accordance with HUD’ s specifications, to make payments due
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under the note in a timely manner, and to set aside cash reservesto sdlf-insure againg a default on
the note. In addition, Oak Grove Towers agreed to comply with specified limitations upon the
incomelevels of tenants, renta rates, and therate of return the owner could receive fromthe project.
The Regulatory Agreement providedthat it would* bind” Oak Grove Towers* so long asthe contract
of mortgage insurance continues in effect [and] during such further time as the Commissioner shall
be the owner, holder, or reinsurer of the mortgage, or obligated to reinsure the mortgage.”

Around the same time, or shortly thereafter, Oak Grove Towers signed and forwarded to
HUD a Mortgagor’s Certificate stating that it agreed to accept a HUD-insured loan for its housing
project upon the terms set forth in the HUD Commitment dated March 13, 1972.

HUD finally endorsed the Oak Grove Towersmortgage note for insurance under section 236
of the NHA on January 31, 1974. Thus, under the terms of the Mortgage Note, with its 20-year
prepayment provision, and the federal regulations thenin effect, Oak Grove Towerscould prepay its
remaining debt to the lender “without HUD approva” after January 31, 1994.

Gateway Investors

Theinitial purchase of property involved in this action took place in 1961, whenthe Knutson
Company acquired a parcel of land from the Housing and Redevelopment Authority in and for the
City of Minneapolis. The purchaser’ sparent company, Knutson I ndustries, Inc., joined with several
limited partners in 1973 to form Gateway Investors, Ltd., for the purpose of congtructing and
operating a 269-unit apartment building on the tract known as Rivergate Apartments.

On April 16, 1973, the Federal Housing Commissioner (HUD) issued a Commitment for
Insurance of Advances (“HUD Commitment”) to Knutson Mortgage and Financial Corporation
(“Knutson Mortgage”), a private lending institution, and Gateway Investors. Like the HUD
Commitments issued to Chancellor Manor and Oak Grove Towers, the Commitment to Knutson
Mortgage and Gateway Invegors provided that the Commissioner would endorse for insurance
“under the provisonsof Section 236 of the[NHA], and the Regulations thereunder now in effect,”
amortgage upon Rivergate Apartments in the amount of $ 4,285,900, “subject to compliance with
the requirements of the Regulations’ and thetermsand conditions set forthin the Commitment. The
Commitment specified that the loan would bear an interest rate of seven percent per annum, and that
the loan was to be paid off over a period of 40 years.

Like the other HUD Commitments herein, the Commitment to Gateway Invesors provided
that “[a] project shall be constructed onthe mortgaged property in accordance with the Drawings and
Specifications filed with the Commissioner” and that “upon completion of the project in accordance
with the Drawings and Specifications the mortgage note will be finally endorsed for insuranceto the
extent of the advances of mortgage proceeds approved by [HUD], subject to reduction as provided
in the Regulations.” In addition, the Commitment required that “[a]t initia endorsement of the
mortgage for insurance there shall be filed with [HUD] copies of all instruments or agreements
necessary under thelaws of the applicablejurisdictionto authorize the execution of the mortgage and
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the other closing documents, and a Regulatory Agreement or other instrument to permit [HUD]'s
regulation of the Mortgagor as to rents, charges and methods of operation.”

OnJune 7, 1973, Gateway Investors (as mortgagor) and Knutson Mortgage (as mortgagee)
executed aMortgage and Mortgage Notein the amount of $4,285,900. The Mortgageincorporated
by reference both the “[Mortgage] Note and all of itsterms’ aswell as“the Regulatory Agreement
.... executed by the Mortgagor and the Federa Housing Commissioner, which is being recorded
simultaneously herewith.” The Mortgage Note was approved by HUD for insurance pursuant to
section 236 of the National Housing Act. The Mortgage Note, like those of the other plaintiffs
herein, contained the following provision regarding prepayment:

“The debt evidenced by this Note may not be prepaid either in whole or in part prior to the
final maurity date hereof without the prior written approval of the Federa Housing
Commissioner except where: (1) The prepayment is in connection with the release of an
individud unit for sale to alower income, ederly or handicapped person, or (2) the maker is
alimited dividend corporation which is not receiving paymentsfromthe Commissioner under
arent supplement contract pursuant to Section 101 of the Housing and Urban Development
Act of 1965, and the prepayment occurs after the expiration of 20 years from the date of final
endorsement, or asaresult of a sale of the project to a cooperative or nonprofit corporation
or association and the purchase is financed with a mortgage insured pursuant to Section
236(j)(3) of the National Housing Act, as amended.”

Also on June 7, 1973, Gateway Invegtors and HUD executed a Regulatory Agreement. In
the Regulatory Agreement Gateway | nvestorsundertook, “[i]n consideration of theendorsement for
insurance by [HUD] of the above described note.... andin order to comply with the requirements of
Section 236 of the[NHA], asamended, and the Regulations adopted by HUD pursuarnt thereto,” to
construct and maintain housing in accordance with HUD’ s specifications, to make payments due
under the note in atimely manner, and to set aside cash reservesto self-insure againgt a default on
thenote. Inaddition, Gateway I nvesorsagreed to comply with specified limitationsupontheincome
levels of tenants, renta rates, and the rate of return the owner could receive from the project. The
Regulatory Agreement provided that it would “bind” Gateway Investors*so long asthe contract of
mortgage insurance continues in effect [and] during such further time asthe Commissioner shdl be
the owner, holder, or reinsurer of the mortgage, or obligated to reinsure the mortgage.”

OnJune8, 1973, Chancellor Manor signed and forwarded to HUD aMortgagor’ s Certificate
sating that it “hereby agrees to accept a loan insured by [HUD] upon the terms set forth in your
Commitment dated April 16, 1973, for the [Rivergate Apartments] Project.”

HUD finally endorsed the Gateway | nvestors mortgage note for insurance under section 236
of the NHA on Jure 6, 1975. Thus, under the terms of the Mortgage Note, with its 20-year
prepayment provision, and the federal regulations then in effect, Gateway Investors could prepay its
remaining debt to the lender “without HUD approva” after June 6, 1995.
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HUD regulations in effect during the 1970s with respect to the prepayment of mortgages
insured under the section 236 program were consistent with the prepayment termsin the mortgage
notes plantiffs executed at that time. The regulations included the following language with respect
to prepayment of a HUD-insured loan:

“A mortgage indebtedness may be prepaid in full and [HUD’ 5] controls terminated without
the prior consent of HUD wherethe mortgagor isalimited distribution type and either of the
following conditionsis met:

(i) If the prepayment occurs after the expiration of 20 years from the date of the final
insurance endorsement of the mortgage ...

(i) If the prepayment occurs as aresult of the sale of the project to a cooperative or private
nonprofit corporation or association ....”

24 C.F.R. 8 236.30(a)(1)(i)and (ii) (1973, 1974, 1975). (Emphasis added).
The regulations dso provided that:

“Theregulationsin this subpart may be amended by [HUD] a any timeand fromtimetotime,
in whole or in part, but such amendments shdl not adversely affect the interests of a
mortgagee or lender under thecontract of insurance on any mortgage or loan already insured
and shall not adversely affect theinterests of a mortgagee or lender on any mortgage or loan
to be insured on which [HUD] has made acommitment to insure.”

24 C.F.R.. § 236.249 (1973, 1974, 1975). (Emphasis added.)

L egislation

In the late 1980s Congress became concerned that owners of many housing projects with
HUD-insured mortgage loans might soon choose to prepay their loans, potentially resulting in a
shortage of low-income rental housing. On February 5, 1988, therefore, Congress enacted the
Emergency Low Income Housing Preservation Act of 1987, P.L. 100-242, 101 Stat. 1877 (1988),
12 U.S.C. § 1715/ note (the “1988 legislation” or “ELIHPA”). The 1988 legislation imposed two-
year interim restrictions on the prepayment of HUD-insured low-income housing loans. ELIHPA
provided that owners“ may prepay, and amortgagee may accept prepayment of, amortgage on such
housing only in accordance with aplan of action approved by [HUD].” ELIHPA, §221(a), 101 Stat.
1878-79. Before approving a plan of action that would involve the termination of HUD-imposed
affordability restrictions through prepayment, HUD was required to make written findings that the
prepayment would have minimd effects on the current tenants and that there was an adequate supply
of available, comparable housing in the rental housing market served by the owner’s project. Id. at
§ 225(a), 101 Stat. 1880. ELIHPA also authorized HUD to offer incentivesto owners to maintain
the affordability restrictions on ther properties. Id. at § 225(b). Implementing regulations were
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issued by HUD in September 1990. 55 Fed.Reg. 38944 (Sept. 21, 1990), 24 CFR §8 248.201 ef seq.
(1993).

On November 28, 1990, ELIHPA was superceded by the Low-Income Housing Preservation
and Resident Homeownership Act of 1990, P.L. 101-625, 104 Stat. 4249 (1990), 12 U.S.C. §4101
et seq. ( the “1990 legidation” or “LIHPRHA"). The 1990 legidation, enacted as title VI of the
Cranston-Gonzalez Nationa AffordableHousing Act, extended indefinitely thebar upon prepayment
of HUD-insured low-income housing loans without HUD approval. Like its predecessor statute,
LIHPRHA provided that owners “may prepay, and a mortgagee may accept prepayment of, a
mortgage on such housing only in accordance with aplan of action approved by [HUD],” 12 U.S.C.
§4101(a) (1994). To initiatearequest for prepayment, and thereby end affordability restrictions on
the property, an owner had to file a“Notice of Intent” with HUD. Id. at §4102(a). (Anowner had
two additional optionsunder LIHPRHA which could aso be selected inthe® Notice of Intent.” —i.e.,
to extend affordability restrictions on the property by requesting incentives or sdl the property to a
buyer who agreed to maintain the affordability restrictions) After receiving a report from HUD,
including two independent apprai sals of the property, the owner hadtofileaPlanof Actionindicating
it was seeking to terminate affordability restrictions by prepaying the mortgage (or to extend the
affordability restrictions by requesting incentives, or to sdl the property to a buyer who agreed to
maintain the affordability restrictions). /d. at § 4106, 4107. HUD was permitted to approve
prepayment, terminating affordability restrictions, only after written findingsthat prepayment would
have minimal impact on current tenantsand not affect the adequate supply of affordable, low-income
housing in the market served by the owner’sproject. Id. a 8 4108(a). LIHPRHA tightened the
evidentiary and procedural requirements for the written findings that HUD needed to make before
it could approve a prepayment, id. a 8§ 4108(b), and required HUD to disapprove prepayment if it
could not make the necessary findings, id. a 8 4108(c). At the same time, the 1990 legislation
expanded HUD’s authority to offer incentives to low-income housing owners to facilitate the
continued operation of their projects for the benefit of low-income tenants. Id. at 8§ 4109.
Implementing regulations were issued by HUD in April 1992, 57 Fed.Reg. 11,492 (April 8, 1992),
effective May 8, 1992.

With respect to the particular requirements for prepaying a HUD-insured mortgage, the
statute precluded HUD from approving a prepayment request unless it found that:

“(1) implementation of the plan of action will not —

(A) materially increase economic hardship for current tenants, and will not in any
event result in (i) a monthly rental payment by any current tenant that exceeds 30
percent of the monthly adjusted income of the tenant or an increase in the monthly
rental payment in any year that exceeds 10 percent (whichever islower), or (ii) inthe
case of a current tenant who dready pays more than such percentage, an increase in
the monthly rental payment in any year that exceeds the increase in the Consumer
Price Index or 10 percent (whichever is lower); or
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(B) involuntarily displace current tenants (except for good cause) where comparable
and affordable housing is not readily available determined without regard to the
availability of Federa housing assistance that would address any such hardship or
involuntary displacement; and

(2) the supply of vacant, comparable housing issufficient to ensurethat such prepayment will
not materially affect —

(A) the availability of decent, safe, and sanitary housing affordableto low-incomeand
very low income families or personsin the areathat the housing could reasonably be
expected to serve;

(B) the ability of low-income and very low-income families or persons to find
affordable, decent, safe, and sanitary housing near employment opportunities; or

(C) thehousing opportunities of minoritiesinthe community withinwhichthehousing
islocated.

12 U.S.C. § 4108 (1994) (emphasis added).

OnMarch 28, 1996, the Housing Opportunity ProgramExtenson Act of 1996 (“HOPEAct”)
was enacted which lifted the restrictions on prepayment of HUD-insured loans. P.L. 104-120, § 2,
110 Stat. 834, 12 U.S.C. § 4101 note (1996). The HOPE Act permitted the prepayment of low-
income housing mortgages without HUD approval aslong as the owner agreed not to increaserents
inthe project for 60 days after prepayment. Congress deemed the 60-day period “ necessary inorder
to make available rental assistancefor digible familieswho desireto stay or move.” H.R. Conf. Rep.
No 104-384, 104™ Con., 1% Sess at 47 (1995).

Subseguent Developments

As previously discussed, the plaintiffs would have been able to prepay their remaining debt
under the 20-year provisons of their mortgage notes (and the federal regulationsin effect when the
they were executed in the 1970s) after the following dates: Chancellor Manor — August 14, 1993;
Oak Grove Towers — January 31, 1994; and Gateway Investors — June 6, 1995. On each of those
dates, however, the prepayment restrictionsof LIHPRHA werestill ineffect. Thus, notwithstanding
the prepayment provisions of their mortgage notes, the plaintiffsS prepayment rights were in fact
curtailed by federal law.

Inlate 1992 and early 1993, with the 20-year anniversary of HUD’sfinal endorsement of its
Mortgage Note approaching, Chancellor Manor contacted HUD and requested permission to prepay
the note. According to the unrefuted affidavit (no. 1) of Antonio Bernardi, President of Chancellor
Manor’s general partner, Sentind Holding Company, the owners of Chancellor Manor conducted
several discussionswith HUD officials, including the Branch Chief and Director of the Multifamily
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Housing Divison, on the subject of prepayment. The owners were advised in early 1993 that
Chancdlor Manor could not meet thecriteriafor prepayment under the new law (LIHPRHA), would
not be permitted to prepay the Mortgage Note, and could only leave the section 236 program by
sdling the property to a non-profit organization approved by HUD. The other option presented to
the owners, under LIHPRHA, was to accept financial incentives from HUD in exchange for
maintaining section 236 affordability restrictions for the remaining useful life of the property.
Chancellor Manor chose thislatter option.

On January 14, 1993 Chancdlor Manor filed with HUD its “Initial Notice of Intent to
Terminate or Extend Low-Income Affordability Restrictions (Pursuant to Section 212 of
[LIHPRHA]).” The document, a HUD standard form, contained three options for the property
owner which read as follows: (1) extend the low income affordability restrictions by requesting
incentives or (2) offer to sell the housing to a qualified purchaser or (3) terminae the low income
affordability restrictions through prepayment of the mortgage or voluntary termination of the
mortgage insurance. Chancellor Manor elected the first option —i.e., to “extend the low income
affordability restrictions by requesting incentives.” The requisite plan of action was submitted by
Chancellor Manor on May 8, 1994, and approved by HUD on December 13, 1994. Initsletter of
approval HUD indicated that Chancellor Manor was €ligible for an insured loan of $3,609,200
(composed of $2,489,384 for equity and $1,119,911 for anticipated rehabilitation costs) at aninterest
rateof 9.25 percent amortized for 32 years. Chancellor Manor was dlowed amaximumannud return
on the project of $28,106. HUD aso advised that the plan would remain in effect throughout the
remaining useful life of the project, which was estimated to be 50 years or until January 31, 2045.

To implement the approved plan of action HUD and Chancellor Manor executed a Use
Agreement and Amendment of Exiting Regulatory Agreement on February 14, 1995. This
instrument confirmed that Chancellor Manor’s new agreement with HUD was to continue in effect
for theremaining useful life of the project. After 50 years Chancelor Manor may petition HUD for
a determination that the useful life of the project has expired, and thereby end section 236
affordability redrictions. Eventhen, however, the burden of proof ison the owner and theremaining
useful lifeof the project could extend beyond 50 years. Thus, Chancellor Manor isstill intheNHA’s
section 236 program and, despite the subsequent enactment of the HOPE Act in 1996, precluded by
itsUse Agreement and Amended Regulatory Agreement with HUD from prepaying its HUD-insured
loan and raising its rents to market levels.

Meanwhile, Oak Grove Towers and Gateway |nvestors were also approaching the 20-year
anniversary of HUD's final endorsement of their Mortgage Notes. Like Chancellor Manor, they
contacted HUD in late 1992 and early 1993 and requested permission to prepay ther notes.
According to the unrefuted affidavits (nos. 2 and 3) of Antonio Bernardi, President of Sentinel
Holding Company, the general partner of Oak Grove Towersand Gateway I nvestors, the owners of
Oak Grove Towers and Rivergate Apartments conducted several discussions with HUD officials,
including the Branch Chief and Director of the Multifamily Housing Division, on the subject of
prepayment. The ownerswere advised during 1993 that Oak Grove Towersand Gateway | nvestors
could not meet the criteriafor prepayment under the new law (LIHPRHA), would not be permitted
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to prepay their Mortgage Notes, and could only leave the section 236 program by selling their
propertiesto non-profit organizations approved by HUD. The other option presented to the owners,
under LIHPRHA, wasto accept financial incentives from HUD in exchange for maintaining section
236 afordahility restrictions for the remaining useful life of the properties.

OnMay 21,1993 and May 9, 1994, respectively, Oak Grove Towers and Gateway | nvestors
each filed an“Initial Noticeof Intent to Terminate or Extend L ow-I ncome Affordability Restrictions
(Pursuant to Section 212 of [LIHPRHA]” withHUD. Like Chancellor Manor, they elected thefirst
of the three options — i.e., to “extend the low income affordability restrictions by requesting
incentives.” Each owner submitted arequisite plan of action, which HUD approved on June 6, 1995
(for Oak Grove Towers) and September 29, 1995 (for Gateway Invesors), respectively. Inits
letter(s) of approval HUD indicated that each plan of action, which would keep the subject housing
project(s) in the NHA’s section 236 program, would be implemented after the execution and
recordation of aUse Agreement and Amended Regulatory Agreement. HUD advisedthat “[t]heterm
of the Use Agreement wasto befor the remaining useful life of the project which hasbeendetermined
by HUD to be a minimum of 50 years.”

In March 1996, however, before any Use Agreement and Amended Regulatory Agreement
had been executed for either housing project, the HOPE Act was enacted which reinstated the rights
of low-income housing ownersto prepay their HUD-insured mortgageswithout HUD approval. Oak
Grove Towers and Gateway Investors each decided not to keep their projects in the section 236
program with additional incentives, dectinginseadto prepay their HUD-insured loans and terminate
their affordability restrictions. After prepaying their Mortgage Notes in 1997, Oak Grove Towers
and Gateway Investors each increased their rents to market levels on October 1, 1997.

On January 20, 1998, the plaintiffs filed a complaint inthis court, aleging that the LIHPRHA
legislation enacted in 1990 (1) anticipatorily repudiated the contractual rights of the HUD project
ownersto terminate their mortgages after 20 years without prior HUD approval and (2) resulted in
ataking of the subject propertiesfor public use without just compensation by compelling the owners
to extend the low-income use of their projects. On February 10, 1998, defendant filed an unopposed
motion for a stay of proceedings pending resolution by the U.S. Court of Appeals for the Federal
Circuit of Cienega Gardens v. United States, N0S. 97-5126 and 97-5134 (Fed.Cir.), on the grounds
that “ [w] hichever way the court of appealsresol vesthe contract liability questionto bedecided in that
goped, we anticipate that it will constitute a binding precedent upon this Court with respect to the
subgtantidly smilar issue present in the [case a bar].” The court granted the motion to stay on
February 11, 1998.

The Federal Circuit subsequently issued an opinion in Cienega Gardens, 194 F.3d 1231
(Fed.Cir.), on December 7, 1998, and denied apetitionfor rehearingon March 11, 1999 (cert. denied
by Sherman Park Apartments v. United States, 528 U.S. 820 (Oct. 4, 1999)). The stay of
proceedings was lifted by this court in June 1999 and discovery ensued. Defendant filed a belated
answer to the complaint on February 1, 2000, denying any contractual or Fifth Amendment liability
toward plantiffs Discovery closed on August 18, 2000. Defendant filed its motion for summary
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judgment on January 4, 2001. Paintiffsfiledtheir oppositiontheretoon April 30, 2001. Briefing was
completed on October 24, 2001, and oral argument was held on October 30, 2001.

DISCUSSION

Summary judgment isappropriatewherethereis no genuineissue as to any materia fact and
the moving party is entitled to judgment asamatter of law. RCFC 56(C); Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 247-48 (1986). A disputeis “genuine’ if, on the entire record, the evidenceis
suchthat areasonable jury could resolve afactual matter in favor of the nonmoving party. /d. at 248.
A fact is“materid” if it could affect the outcome of the suit, and its materidity is determined by the
substantive law applicable to the case. Id.

|. Breach of Contract Claims

The Tucker Act grants the Court of Federal Claims jurisdiction over claims based on “any
expressor implied contract with the United States.” 28 U.S.C. § 1491(a)(1). To mantain acontract
action under the Tucker Act, “the contract must be between the plaintiff and the government ....”
Ransom v. United States, 900 F.2d 242, 244 (Fed.Cir. 1990). In other words, there must be privity
of contract between the plaintiff and the United States. “The government consentsto be sued only
by those with whom it has privity of contract.” Erickson Air Crane Co. v. United States, 731 F.2d
810, 813 (Fed.Cir. 1984).

Defendant arguesthat the plaintiffs contract claims mus be dismissed based on the Federal
Circuit'sdecison in Cienega Gardens v. United States, 194 F.3d 1231 (Fed.Cir. 1998). That case,
like the instant litigation, involved low-income housing owners who obtained HUD-insured
mortgages from private lenders, pursuant section 221(d)(3) or section 236 of the Nationa Housing
Act, that included terms granting owners the right to prepay their mortgages after 20 years. The
transactionsin Cienega Gardens involved the samelegd instruments among theowners, lenders, and
HUD as those beforethe court inthe caseat bar. 1n considering those legal instrumentsin Cienega
Gardens, the Federal Circuit stated: “The question before usiswhether thetransaction framed by the
[HUD] commitment, the deed of trust note, the deed of trust, the loan agreement, and the regulatory
agreement, each of which wasin aform approved by HUD, gave rise to privity of contract between
HUD and the Owner insofar asthe right to prepay the mortgage loan was concerned. We conclude
that it did not.” 194 F.3d at 1241 (emphasis added).

Inreaching thisconclusion, theFederal Circuit analyzedthetransactionsin Cienega Gardens,
in pertinent part, as follows:

“It hasnever been argued that HUD failed to provide mortgage insurance, asrequired by each
‘Commitment for Insurance of Advances.” In other words, it is undisputed that HUD
discharged its obligations to the Owners under the various commitments. .... Thus.... the
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quedgtion of whether privity of contract was satisfied turns, in the case of each Owner, on
congderation of the deed of trust note and the regulatory agreemert. ....

We start from the premise that the United States, i.e., HUD, was a named party to only one
contract in connection with each of the relevant projects, that contract being the regulatory
agreement. .... Theregulatory agreement did not incorporate any other agreement .... Neither
did the regulatory agreement mention prepayment of the mortgage loan or incorporate any
agreement or provision addressing prepayment. ....

The only document that addressed prepayment was the deed of trust note, with its attached
Rider A. However, the agreement represented by each deed of trust note was between the
relevant Owner and its privatelending institution, asevidenced by therecitasat the beginning
of the note. .... Although HUD did provide its insurance endorsement, it was not expresdy
made a party to any deed of trust note or its attached Rider A.

Each deed of trust note wasincorporated by reference into the applicable deed of trust. The
deed of trust too represented a contract between the relevant Owner and its private lending
inditution .... Each deed of trust .... incorporated the regulatory agreement by reference.
However, the incorporation of the regulatory agreement —which set forth obligationson the
part of the Owner — into the rider to the deed of trust did not make HUD a party to the deed
of trust.

While the deed of trust note (and the incorporated Rider A) and the regulatory agreement
were part of the same transaction, each document stands alone and is unambiguous on its
face. The documents evidence separate agreements between distinct parties. .... The critical
point is that the contract documents simply do not show privity of contract between the
Owners and HUD with respect to a right to prepay the mortgage loans after twenty years
without HUD approval.”

Id. at 1241-43.

The transactions described in Cienega Gardens areidentica to those involving Chancellor
Manor, Oak Grove Towers, and Gateway Investors, and the reasoning applied by the Federd Circuit
isdirectly applicable to the case at bar. Here, the regulatory agreements, to which HUD is a named
party, do not mention prepayment or incorporateany other documents or agreementsthat do mention
prepayment. The only instruments that address prepayment are the mortgage notes, to which HUD
isnot anamed party. HUD’s endorsement of the mortgage notes for insurance does not make HUD
aparty to the notes. Similarly the incorporation of the regulatory agreements by reference into the
mortgages does not make HUD a party to the mortgages. Both the mortgages and the mortgage
notes, as evidenced by the recitals at the beginning of the documents, are contracts between the
plaintiffsand the private lenders. Their decisonsregarding what outside instruments or provisions
to incorporateinto the mortgagesare not bindingon HUD. In short, the documentsinvolvedin this
action, asin Cienega Gardens, “ evidence separate agreements between distinct parties.” 194 F.3d
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at 1243. Mog importantly, HUD is not a party to the mortgage notes. Thus, as the Federd Circuit
found in Cienega Gardens, thereisno privity of contract between HUD and the plaintiffs regarding
the prepayment of the mortgages without HUD approval after 20 years. The opinionsof the Federal
Circuit are binding precedent on this court.

Faintiffsarguethat, notwithstanding the Federa Circuit’ sdecisionin Cienega Gardens, they
areentitledto relief based onany of threedistinct theories of contract liability that were not addressed
inthat opinion: (1) that a contract was formed between each plaintiff and the United States by virtue
of HUD' s offer, through the Commitments for I nsurance of Advances, to providethe plaintiffs with
government-insured loansthat could be prepaid after 20 years, and each plaintiff’ sacceptance of the
offer through the M ortgagor’s Certificate, (2) that each plaintiff stood asa third-party beneficiary of
the contracts executed between HUD and the plaintiffs lenders, and (3) that the Government is
judicially estopped from denying contract ligbility to the plaintiffs based on arguments that it
previously asserted and prevailed upon inafederal district court action, United States v. David, Civil
Action No. 94-7191, 1995 U.S.Dist. LEXIS 1630 (E.D. Pa. 1995).

1.

With respect to their first argument, plaintiffs assert that the Federa Circuit in Cienega
Gardens never considered or ruled upon the contract formation theory asserted inthisaction —i.e.,
that the execution of the Commitment for Insurance of Advances and the Mortgagor’s Certificate
created a contract between HUD and each of the plaintiffs for a HUD-insured loan with a 20-year
prepayment option. Under the doctrine of stare decisis, plaintiffsargue, this court is not precluded
by Cienega Gardens from considering thisnew contract theory. Plantiffs quote a Supreme Court
ruling that “[q]uestions which merely lurk in the record, neither brought to the attention of the court
nor ruled upon, are not to be considered as having been so decided as to congitute precedents.”
Webster v. Fall, 266 U.S. 507, 511 (1925). The Federal Circuit has likewise declined to apply the
rule of stare decisis in cases presenting issues not directly addressed and resolved in prior cases.
“[W]hen an issue is not argued or considered in a decision, such decision is not precedent on that
issue.” Houston Industries, Inc. v. United States, 78 F.3d 564, 567 n.3 (Fed.Cir. 1996); “[W]eare
unwillingto givestare decisis effect to amatter that we did not fully consider and that wasnot before
usintheprior case.” Loveladies Harbor, Inc. v. United States, 27 F.3d 1545, 1549 (Fed.Cir. 1994).

Paintiffsassert that HUD’ s Commitment for | nsurance of Advances, which was sent to both
the project owner and the private lender, constituted an offer to provide each of the plaintiffs with
a government-insured loan. Plaintiffs cite language in the HUD Commitments advising that the
government-insured mortgage notewould be subject to section 236 of the National Housing Act “and
the Regulations thereunder now in effect.” (Emphasis added.) In accord with those regulations the
mortgage notes contained the following provision governing prepayment:

“The debt evidenced by this[ Mortgage] Note may not be prepad ether in whole or in part
prior to the find maturity date hereof without the prior written approva of [HUD] except
where: (1) The prepayment isin connection with the release of anindividual unit for sale to
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a lower income, dderly, or handicapped person; or (2) The maker is a limited dividend
corporation which is not receiving payments from [HUD] under arent supplement contract
pursuant to Section 101 of the Housing and Urban Development Act of 1965, and the
prepayment occurs after the expiration of 20 years from the date of final endorsement ...

(Emphasis added). See Addendum to Mortgage Note (of Gateway Invesors), dated June 7, 1973.
Thus, according to plaintiffs, the HUD Commitment condtituted an offer to plaintiffs of a
government-insured loan which, in accordance with regulations “ now in effect,” could be prepad
without HUD approval after a period of twenty years from the date of endorsement.

The plaintiffs cite additiona language in the HUD Commitment to the effect that the
government-insured loan was subject to “thetermsand conditionsset forthbelow.” One of theterms
and conditions was that HUD be furnished, prior to the initia insurance endorsement, with the
mortgage and mortgage note evidencing the debt secured. In addition, the HUD Commitment
requiredthat “[a]ll certificates, documents and agreements called for by this commitment shall be on
forms approved or prescribed by [HUD].” The mortgage notes furnished by the plaintiffs were on
HUD-prescribed and -approved forms that contained language granting plaintiffs the option of
prepaying after 20 years without HUD approval. Thus, the 20-year prepayment provison in the
mortgage notes accorded with applicable federal regulations.

The plantiffsargue that they each accepted HUD' s offer, embodied in the Commitment for
Insurance of Advances, by signing the Mortgagor’s Certificate. Inthe Mortgagor’ s Certificate each
plaintiff stated that “[t]he undersigned hereby agrees to accept aloan insured by [HUD] upon the
terms set forth in your Commitment.” An express term of the HUD Commitment, according to
plaintiffs, was the right to prepay the loan after 20 years without HUD approval.

Faintiffs assert that the Federal Circuit, in Cienega Gardens, thoughit did analyze the HUD
Commitment in considering “whether the transaction framed by the commitment, the deed of trust
note, the deed of trust, the loan agreement, and the regulatory agreement .... gave riseto privity of
contract between HUD and the Owner(s)” with respect to prepayment rights, 194 F.3d at 1241, never
addressed the question of whether privity was established by the HUD Commitment and the
Mortgagor’s Certificate. The Mortgagor’s Certificate was not included in thelist of documentsthe
Federal Circuit cited as framing the transaction in Cienega Gardens. Nor wasit mentioned, by the
majority or the dissent, anywhereelseinthe opinion. Indeed, plaintiffsindicate that the Mortgagor’'s
Certificate was not even part of the record on appeal. In the plaintiffs' view, the Mortgagor’'s
Certificate conclusively demonstrates privity of contract because it is the document by which the
plaintiffs directly accepted HUD’ soffer. Accordingly, plaintiffs assert that the Government should
not be granted summary judgment on their contract formation claim.

Defendant countersthat the Federal Circuit explicitly addressed oneof the subject documents
—the HUD Commitment — in Cienega Gardens, and the reasoning in that opinion makes clear the
court’ sview that privity could not be established by that document and the Mortgagor’ s Certificate.
The Federal Circuit stated that “[t] he only document that addressed prepayment wasthe deed of trust
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note, withitsattached Rider A,” towhichHUD was not aparty. 194 F.3d at 1242. Neither theHUD
Commitment nor the Mortgagor’s Certificate, defendant maintains, contain any provision regarding
prepayment. Furthermore, defendant argues that the HUD Commitment merely obligated HUD to
provide its insurance endorsement, not aloan. The loans, with their prepayment provisions, were
provided by the lendersin separate, free-standing mortgage notes. Reference to NHA regulations
in the HUD Commitments cannot serve to make HUD a party to the mortgage notes. Moreover,
evenif the NHA regulations were incorporated into the HUD Commitments, defendant argues, the
regulations were, by their very terms, subject to amendment. 24 C.F.R. § 236.249 (1973-75).

The court agrees with defendant that the HUD Commitment and the Mortgagor’s Certificate
cannot form the badgs of contractual privity between HUD and the plaintiffs with regard to the
prepayment rights in the mortgage notes. The Federd Circuit dearly stated that the HUD
Commitment wasone of the documentsit consdered inanalyzing the contract documentsin Cienega
Gardens to determine which of them “gave riseto privity of contract between HUD and the Owner
insofar asthe right to prepay themortgage loan was concerned.” 194 F.3d at 1241. Theonlylogical
interpretation of the court’ sconclusion that “the question of whether privity of contract was satisfied
turns, in the case of each Owner, on consideration of the deed of trust note and the regulatory
agreement,” id., isthat the Federal Circuit did not view the HUD Commitment as establishing such
privity with respect to prepayment. Any doubt on thisissueisdispelled inthe court’ sfinal summation
of its contract findings in Cienega Gardens: “Pursuant to each ‘ Commitment for Insurance of
Advances,” HUD contracted to provide mortgage insurance, but did not agree to any prepayment
terms.” Id. at 1246 (emphasis added).

It istrue that the Federd Circuit did not addressthe Mortgagor’s Certificate in its opinion.
Considering the nature and substance of the HUD Commitment, however, it is clear that bringing the
Mortgagor’s Certificate into the anaysis could no more establish prepayment privity between HUD
and the plaintiffsthan the HUD Commitment could standing alone. The HUD Commitment and the
Mortgagor’ s Certificate established a contract of mortgage insurance between HUD and each of the
plaintiffs. Thereis no language in éther of those documents, however, that refersto prepayment
rightsinconnection with the mortgage notes, whichthe Federa Circuit found to be separatecontracts
between the ownersand lenders. General referencesin the HUD Commitment to theapplicability of
NHA regulations cannot serve to bootstrap prepayment provisions between the owners and lenders
intheir mortgage notes into the mortgage insurance contracts between HUD and the owners.

The court also agrees with defendant that the NHA regulations referenced in the HUD
Commitments (which allowed prepayment of a HUD-insured loan after 20 years without HUD
gpproval) were, asthe Federa Circuit foundin Cienega Gardens, * expresdy subject to amendment.”
194 F.3d at 1244. The pertinent regulatory language reads as follows:

“Theregulationsin thissubpart may be amended by [HUD] a any timeand fromtimeto time,
in whole or in part, but such amendments shal not adversely affect the interess of a
mortgagee or lender under the contract of insurance on any mortgage or |oan already insured
and shall not adversdy affect the interests of amortgagee or lender on any mortgage or loan
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to be insured on which [HUD] has made acommitment to insure.”

24 C.F.R.. 8 236.249 (1973-75). (Emphasisadded.) Inother words, the “regulations now in effect”
that werereferenced in each of the HUD Commitments involved in this action contained aprovision
that expressly allowed them to be amended a any time. The only caveat governing regulatory
amendments was that they not have adverse consequences for mortgagees or lenders under existing
or pending mortgage insurance contracts. There was no similar caveat in the regulations to protect
mortgagors, like the plaintiffs herein, from the adverse effects of regulatory amendments.

At oral argument plaintiffs cited a couple of recent court decisons in support of the
proposition that when federd regulations* now in effect” are referenced or specifically incorporated
in a contract, the version in effect on the date the contract was executed is controlling, not a later
amended version. One case, General Dynamics Corporation, et al. v. United States, 47 Fed.Cl. 514
(2000), invol ved agovernment contract that incorporated afederd acquisition regulation prescribing
how the contractor was to be paid. The pertinent contract language read as follows:

“[T]he Government shall make payments to the Contractor when requested as work
progresses .... in amounts determined to be alowable by the Contracting Officer in
accordance with subpart 31.2 of the Federal Acquisition Regulation (FAR) in effect on the
date of this contract and the terms of this contract.”

47 Fed.Cl. at 554 (emphasis added in the opinion.) The court found that the contract language in
General Dynamics incorporated a version of the applicable FAR ineffect at the time the contract was
executed, there being no further language in the contract (or the regulation) indicating that later
versions of the regulation were also contemplated. Id. In the case at bar, the HUD Commitments
to the plaintiffs referenced federal regulations that were, unlike the FAR at issue in General
Dynamics, “ expressly subject to amendment.” Cienega Gardens, supra, 194 F.3d at 1244. Because
the federal regulations “now in effect” expressly provided that they could be amended at any time,
later versions thereof were equally applicable and binding on the parties. Accordingly, the General
Dynamics scenaio isingpposite to the case at bar.

The other case cited by plaintiffs is Mobil Oil Exploration & Producing Southeast, Inc. v.
United States, 530 U.S. 604 (2000). In Mobil the Supreme Court noted that the lease contracts at
issuetherewere* subject to then-existing regulations and to certain future regulations” issued under
specific satutory provisons. See 530 U.S. a 616. The Court concluded that the additional contract
language incorporating “all other gpplicable.... regulations’ extended only to “regulationsalready in
existence at the time of the contracts.” Id. Mobil is easily diginguishable from the case at bar,
however, because the regulations a issue there, asin General Dynamics, evidently did not include
aprovisonexpresdy stating that they wereamendable® at any time” (i.e., embracing future, amended
versions thereof). Accordingly, Mobil is no more helpful to the plantiffs than General Dynamics.
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Inany event, the Federa Circuit’s opinionsare binding onthiscourt. Therefore, the Federal
Circuit’s finding in Cienega Gardens that the subject regulations are subject to amendment is
controlling precedent in this action.

Thereare no genuineissues of material fact with regardto plaintiffs breachof contract claims
based on the HUD Commitment and the Mortgagor’s Certificate. For the reasons discussed above,
the dlegation that these contracts included provisions granting the ownersthe unrestricted right to
prepay their mortgage notes after 20 yearsfals asamatter of law. Accordingly, the Government is
entitled to summary judgment on that issue.

2.

Paintiffsalso allegethat they areintended third party beneficiariesto contractsbetween HUD
and thelendersthat contain the 20-year prepayment term. This court and its predecessor, the Court
of Claims, have held that the Tucker Act confersjurisdiction over breach of contract claims by third
party beneficiaries of contracts to which the Government is a party. Carlow v. United States, 40
Fed.Cl. 773, 780 (1998); Hebah v. United States, 428 F.2d 1334, 1339 (Ct.Cl. 1970). Third party
beneficiary satus exigsif the contract reflectsan expressor implied intent to benefit the third party.
Carlow, 40 Fed.Cl. at 781 (citing Montana v. United States, 124 F.3d 1269 (Fed.Cir. 1997). “The
intended beneficiary need not be specifically or individually identified in the contract,” the Federal
Circuit indicated in Montana, “but must fal within a class clearly intended to be benefited thereby.”
124 F.3d at 1273.

In the case at bar, HUD entered into contracts with the lenders in which HUD agreed to
insure mortgage notes containing the 20-year prepayment term. The prepayment term controlledthe
termination of the contracts of insurance, in plaintiffs’ view, since HUD’s insurance obligation
terminated upon the note’s prepayment in full. According to plaintiffs, therefore, the prepayment
term was an integra part of HUD’s mortgage insurance contracts with the lenders. Since the
prepayment term conferred upon the project owners aunilateral right to prepay the mortgage notes
after 20 years, plaintiffsarguethat it operated primarily for the plaintiffs benefit. Indeed, plaintiffs
contend that it wasa chief inducement in getting them to accept theHUD-insured loanand participate
in the section 236 housing program. Accordingly, plaintiffs maintain tha they were intended third
party beneficiaries of the mortgage insurance contracts between HUD and the lenders, and that they

2 The case at bar is more akin to the situation in Guaranty Financial Services, Inc. v. Ryan, 928 F.2d 994
(11™ Cir. 1991), a “Winstar” -related claim in which the Court of Appealsheld tha the plaintiff s contract with the
Government expressly allowed the Government to change applicable regulations. Various articles in the parties
agreement defined contract terms in accordance with specific regulations “ or any successor regulation thereto.”
928 F.2d at 999. One such article gated in unequivocal language that the parties” expressly understood that
subsequent amendments to such regulations may be made and that such amendments may increase or decreasethe
[plaintiff's] obligation under thisAgreement.” Id. Seealso United States v. Winstar, 518 U.S. 839, 868-869
(1996).
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are entitled to atrial on their claim for breach of the prepayment term by HUD.

Without conceding that the plaintiffs wereintended third party beneficiaries of the mortgage
insurance contracts between HUD and the lenders, 3 defendant contendsthat it makes no difference
because those contracts did not contain the prepayment terms dlegedly breached. The 20-year
prepayment terms, as the Federa Circuit found in Cienega Gardens, were contained only in the
mortgage notes — i.e., in contracts between the lenders and the owners. See 194 F.3d at 1242.
Though HUD endorsed the mortgage notesfor insurance, that act did not make HUD aparty tothose
contracts. See id. (Nor did HUD’ s endorsement incorporate any terms of the mortgage notes into
the mortgage insurance contracts.) Thus, the mortgage insurance contracts between HUD and the
privatelendersdid not contain or incorporate any prepayment provisions. So evenif plaintiffswere
found to be third party beneficiaries of those contracts, they still could not establish privity of
contract with the Government in respect to the 20-year prepayment provisions. *

The court agrees with defendant. The plaintiffs third party beneficiary theory does not ad
them in establishing a compensable breach of contract claim. As there are no genuine issues of
material fact and no legal foundation for the third party beneficiary argument, the Government is
entitled to summary judgment on that issue.

® Federal courts have repeatedly recognized that the National Housing Act was primarily intended to
benefit persons who live in inadequate housing, not commercia developers. See U.S. v. Harvey, 68 F.Supp.2d
1010, 1016-17 (S.D. Ind. 1998); United States v. Golden Acres, Inc., 702 F.Supp 1097, 1103 n. 3 (D.Del 1988);
United States v. Winthrop Towers, 628 F.2d 1028, 1036 (7" Cir. 1980); Cedar-Riverside Associates, Inc. v. City of
Minneapolis, 606 F.2d 254, 258 (8" Cir. 1979); M.B. Guran Co., Inc. v. City of Akron, 546 F.2d 201, 204 (6" Cir.
1976).

4 In asimilar case beforethis court, Lurline Gardens Limited Housing Partnership, et al. v. United States,
37 Fed.Cl. 415 (1997), a third party beneficiary argument was also rejected. In Lurline Gardens the plaintiffs
argued that the prepayment regulation, 24 C.F.R. § 236.30(a)(1)(i) (1971, 1973), wasincorporated into the
mortgage insurance contracts between HUD and the lenders, and that the owners were third party benefi ciari es of
those contracts. Without deciding the third party beneficiary question, the court noted that the subject regulation
was not incorporated into the insurance contracts so that privity of contract between the owners and HUD with
respect to the 20-year prepayment provision was lacking in any event. See 37 Fed.Cl. at 420, n.7.

Furthermore, the language of the regulation appears to refute the plaintiffs’ assertion that they were
intended third party beneficiaries of the 20-year prepayment provision, even if that provision had been i ncorporated
into the insurance contracts between HUD and the lenders. As previously discussed, the regulation in force when
plaintiffs entered into the section 236 program during the 1970s, which included the 20-year prepayment
provision, expressly stated that it was subject to amendment by HUD at any time, solong as the amendment did
not adversely affect the interests of mortgagees or lenders under existing or pending mortgage insurance contracts.
24 C.F.R. § 236.249 (1973-75). Theregulation made no similar mention of protecting the interests of mortgagors

Oor owners.
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Paintiffs assert that the Government is judicially estopped from arguing that contractual
privity islacking between HUD and the plaintiffs because the Government took, and prevailed upon,
the exact opposite position in United States v. George A. David, et al., Civil Action No. 94-7191,
1995 U.S. Dist. LEXIS 1630 (E.D. Pa. 1995) (denying defendants’ motion for partial dismissd),
1998 U.S.Digt. LEXIS 9605 (E.D. Pa 1998) (denying plaintiff’'s motion for partial summary
judgment, granting defendants motion for summary judgment in part and denying said motion in
part), 1998 U.S.Dist. LEX1S15917 (E.D. Pa.1998) (denying plaintiff’ smotion for reconsideration).
U.S. v. David was asuit brought by the Government infederal digrict court againgt four low-income
housing owners with HUD-insured mortgages, inwhich the Government asserted that the mortgage
note, the mortgage and the regulatory agreement were all part of the same transaction and must be
construed together. In its brief opposing the defendant owners motion for summary judgment, the
Government wrote that:

“The mortgage instruments support the United States’ construction of the language of the
regulatory agreements. First, the regulatory agreement is expressly incorporated into the
mortgage by reference. The rulesof construction require the two documents be examined
together to ascertain the parties’ objective intert. ....

The mortgagor signsa[regulatory] agreement which statesthat it is entered into “[i]n return
for [HUD’s] endorsement for mortgage insurance .... The regulatory agreement isthe quid
pro quo for HUD’s endorsement of the [mortgage] note for insurance.”

United States Memorandum in Oppostionto the Defendants Motion for Summary Judgment, Feb.
25, 1997, at 13-15.

In Greenbrier, et al. v. United States, 193 F.3d 1348 (Fed.Cir. 1999), rehearing denied and
suggestion for rehearing en banc declined (1999), aff’g 40 Fed.Cl. 689 (1998), cert. denied, 530
U.S. 1274 (2000) — acase involving a “breach of contract claim .... identical to that asserted .... in
Cienega Gardens,” 193 F.3d at 1351, and decided by the Federa Circuit in accordance with the
Cienega Gardens precedent — Judge Rader, in a concurring opinion, observed that “[d]uring the
present case, this court learned that the United States had argued before the United States Didrict
Court for the Eastern District of Pennsylvania that the regulatory agreements with the owners and
the mortgage notes were a sngle transaction. .... In my judgment, this revelation undermines this
court’s reliance on Cienega Gardens ....” Id. at 1360. After quoting pertinent parts of the
Government’ s brief urging that the mortgage instruments and regulatory agreements be “construed
together .... to ascertainthe parties’ objectiveintent,” Judge Rader concluded that the Government’s
“staements in David cast a very different light on the United States’ arguments that HUD did not
intend to be bound by the terms of the mortgage agreements.” Id. at 1360-61.

The doctrine of judicial estoppel providesthat “where a party successfully urgesa particular
position in a legal proceeding, it is estopped from taking a contrary position in a subsequent
proceeding where its interests have changed.” Data General Corp. v. Johnson, 78 F.3d 1556, 1565
(Fed.Cir. 1996); San Carlos Irrigation and Drainage Dist. v. United States, 111 F.3d 1557, 1568
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(Fed.Cir. 1997). The doctrine seeks to preserve the integrity of the judicia process by preventing
litigants from playing “fast and loose with the courts.” U.S. Philips Corp. v. Sears Roebuck & Co.,
55 F.3d 592, 596 (Fed.Cir. 1995). “The decision whether to invoke judicial estoppé lieswithin the
court’sdiscretion.” Data General Corp., 78 F.3d at 1565. Asthe Supreme Court recently noted in
New Hampshire v. Maine, 121 S.Ct. 1808, 1815 (M ay 29, 2001), “[c]ourtshave observed that ‘[t]he
circumstancesunder which judicia estoppel may appropriately beinvoked are probably not reducible
to any general formulation of principl€ (quoting Allen v. Zurich Insurance Co., 667 F.2d 1162, 1166
(4™ Cir. 1982)).” Several factors are typically considered, the Supreme Court continued, including
(1) whether a party’s later position is “clearly inconsistent” with its earlier position, id. (quoting
United States v. Hook, 195 F.3d 299, 306 (7" Cir. 1999)), (2) whether a party’ s earlier position was
accepted by the court, and (3) whether the parties, without judicial estoppd, would be unfarly
advantaged or disadvantaged. “Inenumerating these factors,” the Supreme Court advised, “we do
not establish inflexible prerequidtes or an exhaustive formula for determining the applicability of
judicial estoppd.” 121 S.Ct. at 1815.

Paintiffs contend that the Government’s shifting legal stance on the issue of privity of
contract isexactly what thedoctrine of judicid estoppel ismeant to preclude. Whenthe Government,
in United States v. David, needed to establish that the regulatory agreements and the mortgage
instrumentstogether esablished privity between HUD andtheowner, it argued suchand won. Later,
in Cienega Gardens, Greenbrier, and the caseat bar, the Government took the contrary stance that
contract privity between HUD and the owners was established only by the regulatory agreements.

The plaintiffs argument cannot prevail. Judge Lourie, who authored the Federal Circuit’s
opinion in Greenbrier, Specifically addressed the issue of the Government’s prior brief in U.S. v.
David. “During oral argument,” the Judge wrote, “the Ownersreferred to a recently-filed brief by
the United States in an unrelated case .... [They] argue that in that brief, the government admits to
being in privity of contract with the Owners with regard to the mortgage notes prepayment terms.
Wedo not discern such an explicit admission inthe brief. Moreover .... weare bound by the holding
in Cienega Gardens.” 193 F.3d at 1355, n. 12 (emphasisadded). Thus, the argument the plaintiffs
are advancing in the case a bar has already been rejected by the mgjority in Greenbrier. Nor did
Judge Rader, after his discussion of U.S. v. David, dissent from the magjority’ sopinion. Indeed, in
the closng sentence of his concurring opinion he also bowed to precedent: “Because Cienega
Gardens governs in later cases on the same issue,” Judge Rader wrote, “I must concur in the
judgment of this court unless revisited en banc.” 193 F.3d at 1361. (As noted above, no en banc
rehearing was held.) Thus, the Federd Circuit, with full knowledge of the Government’s sance in
United States v. David, did not invoke judicia estoppel in Greenbrier.

Thiscourt agreeswith themgority view in Greenbrier that thelanguage of the Government’s
brief in U.S. v. David |eaves room for doubt —i.e., does not contain an explicit admisson —that the
Government acknowledged being in privity of contract with the ownersin regard to the prepayment
terms of the mortgage notes. So the Government’ s position in the instant litigation cannot be said
to be “clearly inconsistent” withits pogitionin U.S. v. David. See New Hampshire v. Maine, SUpra,
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121 S.Ct. at 1815.° U.S. v. David, moreover, involved an entirely different legd dispute. It was not
amoney dam against the United States, like Greenbrier, but rather an action filed by the United
States againg the owners of four HUD-financed and -insured housing projects who had allegedly
misused some funds generated by the properties. The case did not address the specific issue of
contract privity with repect to mortgage note prepayment terms. ©  In any event, the Federal
Circuit’s rulings in Cienega Gardens and Greenbrier are controlling in the case at bar, not the
Government’s lega memorandum in earlier, unrdlated district court litigation. The Federd Circuit
did not see fit to invoke the doctrine of judicia estoppel against the Government in Greenbrier, and
this court will not do so here.

There are no genuine issues of material fact with respect to the judicial esoppel argument.

For thereasons discussed above, theargument failsasamatter of law. Accordingly, the Government
is entitled to summary judgment on the third and last of plaintiffs' breach of contract theories.

I1. Taking Claims

® |n determini ng whether to apply judicial estoppel against the Government, the Supreme Court a so
pointed out that “broad interests of public policy may make it important to allow a change of positions that might
seem inappropriate as a matter of merely private interests” New Hampshire v. Maine, 121 S.Ct. at 1817 (quoting
18 Wright 8 4477 at 784). “When the Government is unable to enforce the law because the conduct of its agents
has given riseto an estoppd, the interest of the citizenry as a whole in obedience to therule of law is undermined.
Itisfor thisreason that it iswell settled that the Government may not be estopped on the same terms as any other
litigant.” Id. (quoting Heckler v. Community Health Services of Crawford County, Inc., 467 U.S. 51, 60 (1984)).

® Thedigrict court in U.S. v. David appears to have regarded the documents linking the lender, the
owners, and HUD as a single contract, as indicated by the following excerpt from its 1998 ruling on the cross
motions for summary judgment: “the mortgage and the note, which together with the Regulatory Agreement
comprisethe entire contract between the parties and York [thelender].” 1998 U.S. Dist. LEXIS 9605 at 12. The
issue of contract formation and privity was not central to that case, however, much less any mortgage note
prepayment terms. District court rulings are not binding on the Court of Federa Claims, and their persuasive
valueis diminished if they do not directly and comprehensivey address the issuethat must be decided by this
court. Thedidrict court’ sbrief referenceto the contract reationship in U.S. v. David, a subject not further
discussed elsewhere in the court’ sthree rulings from 1995 to 1998, istoo off-handed and periphera to the decision
in that caseto be of great persuasve value in the ingtant litigation.

" Another case worth noti ng is City Line Joint Venture v. United States, 48 Fed.Cl. 837 (2001), which

involved a below market rate mortgage loan insured by HUD under the NHA’ s section 221 program. HUD became
the holder of the mortgage after City Line's default, thereby creating a contractud re ationship between HUD and
plaintiff. The mortgage contained a 20-year prepayment provision and plaintiff filed a notice of intent to prepay in
December 1990. LIHPRHA had just been enacted, however, and the application was not approved by HUD. So
plaintiff’s property remained in the section 221 program until after the HOPE Act was enacted in 1996, which
lifted prepayment restrictions and allowed plaintiff, finally, to prepay the mortgage in 1997. Plaintiff filed a
breach of contract action in this court which was rejected on the grounds that LIHPRHA was a “public and general
act,” rather than an act intended to relieve the Government of its contractual obligations, and thus gaverise to a
valid defense of impassibility by the Government.
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The Tucker Act grantsthiscourt jurisdiction of “any claim against the United States founded
.... upon the Constitution,” 28 U.S.C. § 1491(a). To be actionable inthiscourt acongitutional claim
(not involving anillegal exaction) must be based on a provision that mandates the payment of money.
Eastport Steamship Corporation v. United States, 372 F.2d 1002, 1007 (Ct.Cl. 1967). Theplaintiffs
taking claims are based on such a provision -- the Fifth Amendment to the Congitution (*“nor shall
private property be taken for public use without jus compensation”). The plantiffs allege two
grounds for the taking of their rental housing projects — by regulation and by physical occupation.

1

With respect to the regulatory taking clam, the Supreme Court long ago held that “[w] hile
property may be regulated to a certain extent, if regulation goes too far it will be recognized as a
taking.” Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 415 (1922). The Supreme Court hasnot
provided any “set formulato determine where regulation ends and taking begins,” but instead has
provided aframework for fact-intendve, case-by-caseinquiriesthat consider the economic impact of
the regulation on the claimant, the extent of the regulation’ s interference with the owner’s reasonable
Investment-backed expectations, and the character of thegovernmental action (i.e., theextent to which
theregulation promotesabroad public purpose). Penn Central Transportation Co. v. New York City,
438 U.S. 104, 124 (1978). The darting point for any analysis of a regulatory taking claim is to
determine the property interest at issue.

In the case at bar, the plaintiffs contend that they had state law property interests in their
housing projects— entitling them to the economically productive use and enjoyment of the properties,
exclusive possesson, and therightsto transfer, devise, and dispose of the property —that were subject
to a regulatory taking by the United States as a result of LIHPRHA. Had that legislation not been
enacted in 1990, plaintiffs indicate they would have prepaid their HUD-insured mortgages after 20
years, freed themselvesfrom the section 236 program, and been able to exerciseall of the red property
rights inherent in their housing units. That was their intention when they entered the section 236
program during the 1970s, plaintiffsassert. But LIHPRHA intervened, preventing the ownersfrom
prepaying their mortgages after 20 years and, in the words of the plantiffs, effectively imprisoning
their properties in the section 236 program. HUD cortinued to restrict the owners' rights of
possession and disposition, and denied them the right to charge market rates for their housing.
LIHPRHA desgtroyed the owners gae law property rights, plaintiffs argue, effecting a regulatory
taking of the subject properties on the 20-year anniversaries of HUD’s mortgage insurance. ®

The fundamental flaw in the plaintiffs’ argument, as defendant points out, is the premise that

8 In Greenbrier and Cienega Gardens, supra, this court and the Federa Circuit dealt with the issue of
whether the plaintiffs regulatory taking claims wereripe. In the case at bar the Government did not raise the issue
of ripeness in its mation for summary judgment. At oral argument counsel for defendant stated that “we assume
for purposes of thismotion that the claimsareripe” but heindicated that ripeness would be contested at trid if the
summary judgment motion were denied.
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the owners were entitled to unfettered control of their housing projects after the 20-year anniversary
dates of their mortgage note endorsementsby HUD. Theplaintiffsvoluntarily enteredintotheNHA’s
section 236 program during the 1970s. They executed regulatory agreementswith HUD under which,
inconsideration of HUD’sinsurance of the mortgage notesfromprivatelenders, the plaintiff saccepted
affordability restrictionsontheir properties(thereby giving up variousproperty rights such asexclusive
possession, setting rental rates, and unqualified freedom to sell or otherwise transfer the subject
properties) for “aslong asthe contract of mortgage insurance between HUD and the lender remained
in effect, or during any time HUD held or was obligated to insure a mortgage on the project.” The
plaintiffs mortgage notes all had payment terms of 40 years. Though the mortgage notes provided
that the ownerscould prepay after 20 years without HUD approval, the noteswere private contracts
between the owners and the lendersto which the Government (HUD) was not a party. See Cienega
Gardens, 194 F.3d at 1242 (Fed.Cir. 1998). Thus, the prepayment provisions merely established that
the lenders could not block the owners from prepaying their notes. They did not bind HUD to go
along with the owners' wishes.

Aspreviously discussed, federd regulationsin effect during the 1970s did allow ownersinthe
NHA'’ s section 236 program to prepay their mortgage notes after 20 years without HUD approval.
The prepayment terms in the mortgage notes tracked these regulaions. However, as the Federal
Circuit foundin Cienega Gardens, 194 F.3d a 1244, theregulations[24 C.F.R. § 236.249] expresdy
stated that they were subject to amendment by HUD “at any time.” Thus, when Chancellor Manor,
Oak Grove Towers, and Gateway | nvestorsentered into the section 236 programthey knew, or should
have known, that the regulations governing the prepayment of their mortgage notes could be changed
in amanner that might restrict the owners option to prepay after 20 years. The consequence of not
being able to prepay after 20 years was obvious. The section 236 affordahility restrictions could
continue on each of the properties, under the terms of the regulatory agreements between the owners
and HUD, for the full 40-year terms of the mortgage notes. That meant that the plaintiffs knew, or
should haveknown, that they could not count onfull restoration of their rightsto exclusive possession,
to charge market rates, and to freely dispose of their housing projects — rights which they conveyed
to HUD for valuable congderation in their regulatory agreements in the 1970s— until the time frame
of 2013 to 2015. In other words, the plaintiffs’ expectations (or hopes) of converting their projects
to conventional, market-rate rental properties after 20 years did not inhere in their ownership of the
properties. When LIHPRHA was enacted, therefore, the plaintiffs did not even hold the sate law
property rights they are claiming, and the prepayment prohibition could hardly effect a taking of
property rights which the plaintiffs did not possess. Asthe Federd Circuit recently confirmed, itisa
“bedrock requirement that the existence of avalid property interest is necessary in all takingsclaims.”
Wyatt, et al. v. United States, __ F.3d __ 2001 WL 1456999 & 5 (Fed.Cir. Nov. 19, 2001).

The plaintiffs also assert that they have suffered the regulatory taking of contract rights to
prepay their mortgages after 20 years. Aspreviously discussed, theonly contractsaddressingtheright
of prepayment were the mortgage notes between the owners and the lenders. The United States was
not aparty to those contracts. The plaintiffsin this action were venturersin a highly regulated field
of government mortgage insurance for low-income housing. Their mortgage contracts with the
lenderswere subject to federd law and regulationsgoverning thisfield. Accordingly, the prepayment
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terms in the mortgage notes were subordinate to and limited by the regulations which expresdy
reserved to HUD the authority to change the rules on prepayment. Asthe Supreme Court sated in
Connolly v. Pension Benefit Guaranty Corporation, 475 U.S. 211, 223-24 (1986):

“Contracts, however express, cannot fetter the constitutional authority of Congress. Contracts
may create rights of property, but when contracts deal with a subject matter which lieswithin
the control of Congress, they have a congenitd infirmity. Parties cannot remove their
transactions fromthereach of dominant constitutional power by making contractsabout them.
(Citation omitted.) If the regulatory statute is otherwise within the powers of Congress,
therefore, its application may not be defeated by private contractual provisions.”

Thus, federal law and regulations with respect to the prepayment of HUD-insured mortgage loans
under the section 236 program trumped any contrary provisions in the owners mortgage contracts
with the lenders. It followsthat the 20-year prepayment provisionsin the mortgage notes were not
vested contract rightsthat the owners could assert against either the lendersor HUD in the event that
the Government acted, by staute or regulation, to change the prepayment rules. Accordingly, the
Government’s enactment of LIHPRHA, which prevented the owners from prepaying their notes
immediat dy after the 20-year anniversariesof HUD’ sinsurance endorsement in1993, 1994, and 1995,
respectively, did not effect a taking of any contract rights held by the plaintiffs.

The 20-year anniversariesfor Oak Grove Towersand Gateway | nvestorscamein January 1994
and June 1995, respectively. LIHPRHA'’s prepayment restrictions were in effect at those times. So
the owners regulatory agreements with HUD remained in effect and their rights in the subject
properties, vis-a-vis HUD, remained the same as they had been during the preceding 20 years. The
enactment of the HOPE Act in March 1996, however, rescinded the prepayment restrictions. That
allowed Oak Grove Towersand Gateway | nvestorsto prepay their mortgage notesand begin charging
market rates in October 1997. Thiswas far in advance of when the 40-year notes would have been
paid off at full term—in 2014 and 2015, respectively — before which time, absent the HOPE Act, the
plaintiffswould have had no legal right to terminatetheir regulatory agreements with HUD, leavethe
section 236 program, and convert their housing projects to market rate rental properties. Thus, no
property or contract rights were taken from Oak Grove Towers and Gateway Investors during
LIHPRHA'’srelatively brief freeze of their mortgage note prepayment options.

Asfor Chancdlor Manor, the 20-year anniversary of its HUD insurance endorsement arrived
alittle earlier —in August 1993. Like its co-plaintiffs, Chancellor Manor gpplied for incentives to
continuein the section 236 program. Unlike its co-plaintiffs, however, whose gpplications were still
pending at the time the HOPE Act was enacted, Chancellor Manor’s application was approved by
HUD and a new Use Agreement and Amended Regulatory Agreement executed in February 1995, a
year prior to the HOPE Act. The new agreement(s) obligate Chancdlor Manor, as Mr. Bernardi
acknowledged in his affidavit (no. 1), supra, to remain in the NHA'’ s section 236 program for at |east
another 50 years, until 2045. Asof February 1995, therefore, Chancellor Manor could no longer seek
to prepay its loan under LIHPRHA, and it is precluded by its new agreements with HUD from
exercising any prepayment option under the HOPE Act of March 1996.
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At ord argument both plaintiffs' and defendant’s counsd indicated that Chancellor Manor
could have declined all three options under LIHPRHA —i.e., to (1) sell the project to a non-profit
organization, (2) accept additiond incentives to stay in the section 236 program, or (3) apply for
permission to prepay the mortgage — and simply continued to pay off its 40-year mortgage note as
scheduled. Thiswould have ended Chancellor Manor’ s participation in the section 236 program, and
freedit of the program’ srestrictions, when the notewas paid off in 2013. Ingead, Chancellor Manor
chose to sign a new agreement with HUD accepting additiond financial incentives in exchange for
keeping its project in the section 236 program until at least 2045. Chancellor Manor bemoans its
current situation, but the record doesnot corroborate its contention that it had no choice in the matter.
Chancdlor Manor made a business decision inthe 1993-95 time frame, no doubt after weighing what
it perceived to be the relative advantages of taking LIHPRHA incentives with alonger commitment
to the section 236 program versus rgecting LIHPRHA incentives and maintaining its pre-existing,
shorter commitment to the section 236 program, or selling itshousing project to anon-profit entity.
Chancellor Manor must now live with the consequences of that business decision.

That Chancellor Manor would have made another choice if the HOPE Act had passed earlier
is of no legal consequence. The HOPE Act’s reped of prepayment restrictions was essentidly a
windfdl to owners like Oak Grove Towers and Gateway Invesors, who had not yet made binding
choices under LIHPRHA to sell their projects or stay in the section 236 program with additional
incentives. They, like Chancellor Manor, had no vested rights (under their regulatory agreementswith
HUD or their mortgage notes with the lenders) to prepay their loans, and therefore no legal right to
escape section 236 restrictions before their mortgage terms expired.  Accordingly, no property or
contract rightsweretakenfrom Chancellor Manor by virtueof LIHPRHA'’ senactment and Chancellor
Manor’ s decision to accept additional financial incentives from HUD under that law in exchange for
extending its participation in the section 236 program, rather than continuing to pay off its 40-year
mortgage note without LIHPRHA incentivesand thereby terminate its section 236 restrictions earlier.

There are no genuine issues of materid fact with respect to the plaintiffs' regulatory taking
clams. For the reasons discussed above, these claims fail as a matter of law. Accordingly, the
Government is entitled to summary judgment on the daims. °

2.
The plaintiffs claim, adternatively, that their housing projects have been subject to takings by

physical occupation when the Government failed to vacate the respective properties after 20 years.
It is established case law that when private property is invaded and occupied by the government, or

® Since the court has ruled that none of the plaintiffs held any property or contract rights that could have
been taken under LIHPRHA, there is no occasion to discuss the three-prong test for regulatory takings set forth in
Penn Central, supra. The Penn Central analysis presupposesthat the plaintiff(s) held some property interest that
was at least affected by afederal statute or regulation. In the case at bar, LIHPRHA had no effect on the plaintiffs
rights in the subject properties The plaintiffs’ regulatory agreements with HUD from the 1970s continued to
govern the legal status of their properties after the 20-year anniversaries of HUD’ sinsurance endorsement and, had
the plaintiffs so chosen, could have continued to do so for the full 40-year terms of their mortgage notes.
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by athird party acting with government authorization, a physcal taking has occurred requiring “just
compensation” under the Fifth Amendment. As stated by the Supreme Court, “We have long
considered a physical intrusion by government to be a property restriction of an unusually serious
character for purposes of the Takings Clause. .... [W]hen the physicd intrusion reaches the extreme
formof apermanent physical occupation, ataking hasoccurred.” Loretto v. Teleprompter Manhattan
CATV Corp., 458 U.S. 419, 426 (1982). Moreover, a permanent physica occupation is a taking
“without regard to whether the action achieves an important public benefit or has only minimal
economic impact onthe owner. /d. a 419-20. Temporary physca takingsarelikewise compensable
under the Fifth Amendment. Asthe Supreme Court staed in First English Evangelical Lutheran
Church v. County of Los Angeles, 482 U.S. 304, 319 (1987), “[t]emporary takings are not different
in kind from permanent takings, for which the Constitution clearly requires compensation.”

The Federal Circuit recently rejected a physical (or per se) taking claim identical to that
asserted inthisaction. See Cienega Gardens, et al. v. United States, 265 F.3d 1237 (Fed.Cir. 2001)
(“Cienega I1”). In Cienega II the housing owners asserted that their properties had suffered a per
se taking because the prepayment restrictions of ELIPHA and LIHPRHA “forced the Ownersto use
their propertiesto house government-approved, low-incometenantsand prohibited the Ownersfrom
converting their propertiesto other uses.” Id. at 1248. The Federal Circuit stated that “[w]e disagree
[withthehousingowners contention] that ELIPHA and LIHPRHA giveriseto aphysicd occupation
of the Owners' property as required to show a per setaking. We agree with the tria court’s ruling
that ‘the effect of the prepayment restrictions... is merely to enhance an existing tenant’ spossessory
interest,” and that they do not authorize a* permanent physica occupation’ of the Owners property.
Cienega Gardens [v. United States], 33 Fed.Cl. at 217 [1995].” Id. The Federa Circuit rulingin
“Cienega 11" is binding on this court. Nor would the result be any different, as the Supreme Court
made clear in First English Evangelical Lutheran Church, supra, if the claim were for a temporary
taking.

There are no genuine issues of materia fact with respect to the plaintiffs physical taking

claims. For the reasonsdiscussed above, these claimsfail asamatter of law. Accordingly, defendant
is entitled to summary judgment on the claims.

CONCLUSION

For dl the reasons discussed hereinbefore, there is no merit to plaintiffs claims that the
Government had a contractua obligation to permit unrestricted prepayment of their HUD-insured
mortgage notes after 20 years which was anticipatorily breached by the enactment of the LIHPRHA
legislation in 1990, or that said legidation resulted in ataking of plaintiffs rental housing properties
without just compensation.

Defendant’s motion for summary judgement is GRANTED. The clerk is ordered to enter
judgment DISMISSING the complaint. No costs.
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Thomas J. Lydon
Senior Judge



